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Kirby I Toward
Legislative Clerk
Committee on I nergy and Commerce
2125 Rayburn I louse Office Building
Washington, D.C. 20515

Dear Mr. howard,

The Chamber appreciates the opportunity to have appeared before the
Subcommittee on Commerce, Manufacturing, and Trade back in September to testir at
the hearing entitled “Cross Border Data Flows: Could Foreign Protectionism hurt U.S.
jobs?” As requested, please find attached the Chamber’s response to the questions I
received to be submitted for the record.

Sincerely,

can I leather
Vice President
Center for Global Regulatory Cooperation
U.S. Chamber of Commerce



ChamberResponsestoQuestionsfortheRecord

1.1rmtheChamber’sperspective,whatdoesaneffectivetradepolicy’forCU()S5-b(>rdet

datatransfet-sl()()klikeandhowdoesitSupport1.J.5.industry’?

Aneffectivetradepolicyrejuiresatwoprongedapproach.1’hetirstprongshouldbe

US’I’Rsecuringstrongcommitmentsintradeagreementsthatbarforcedlocalization
effortsbygovernmentsthatpreventthecross—borderflowofdata.1urther,

commitmentsintradeagreementsmustalsoincludedatatransfermechanismsthat

facilitatethemovementofdatawhileaddressinglegitimateprivacyconcerns.

Morespecifically,tradeagreementprovisionsshouldaddresstheabilitytofreely

transferdataby:(1)anexpressedcommitmenttoallowingcross-borderdatatransfers;
(2)aprohibitionondatalocalizationrequirements;and(3)anon-exhaustivelistof

datatransfermechanisms.Tradeagreementlooshouldalsomeaningfullylimit

thepublicpolicyexemptionsallowedundertheGeneralAgreementinServices

(GAlS)ArticleXIV,byrequiringanytransferprohibitionstobenomoretrade

restrictivethannecessary.Mostimportantly,theseprovisionsneedtobebindingand

enforceable,withminimalexceptionsfornon-conformingmeasures.

Thesecondprongtoaneffectivetradepolicyinsupportofcross-borderdata

transfersistoenaebilaterallywithcountriesoutsideoftradeneootiationsasvarious

problematicregulatoryproposalsarise.AcoordinatedeffortbeveenvariousU.S.

governmentagenciesaswellasEmbassystaffonthegroundisoftenneededtooverly

broad,misguided,andprotectionistapproachesproposedbyforeigngovernments.In

thepastyear,suchmeasureshavebeenproposedinmorethanadozencountries.

Thistrendislikelytocontinueandawhole-of-governmentresponsewillbeneeded

fortheforeseeablefuturetomeetthesechallengesheadon.

2.I-lowdoexistingrestrictionsoncross-borderdataflowsimpactconsumersandend-

users?

Restrictionsoncross-borderdataflowsdepriveconsumersofvaluableproductsand

servicesandraisecosts.Therestrictionsservetotakethe“world”outoftheWorld

WideWeb,severelylimitingthepotentialoftheInternettoserveasanengineof

growthintheUnitedStatesandworldwide.Somegoodexamplescanbefoundinthe

casestudiesillustratedinthejointU.S.ChamberofCommerce/I-Iunton&Williams

study:BusiiieicwithoutBorders:TheimportanceofC’ross-I3orderData‘1‘ransfrrstoGlobal
Pro.peri’y. 1

l
SeeSection111.availableathttps://www.uschamher.comlsites/defaultlfiles/021384_BusinessWOBordeisjThaI.pdl.



3. What will poiicv makers need to consider to maintain U.S. competitiveness and ensure
that the benefits of cross—border data flows lead to the creation of imre U.S. jobs and

d( mes tic investment?

U.S. policy makers need to better appreciate and be ptepared to respond to the
continued fallout generated from the NSA-related surveillance allegations. Ioreign

governments have used these allegations an excuse to \Vifl political points or to

promote local champions and some governments, including Germany’s, have passed
laws related to government procurement that bar market access to U.S. companies.
The inability or unwillingness of policymakers to distinguish policy measures designed
to address government use of data versus commercial use of data is arguably the

single biggest tin-eat to cross-border data flows and our competitiveness.

4. There are multiple, ongoing trade negotiations between the U.S. and major trade
partners including the TPP, the U.S.-E.U. Safe Harbor, YfIP, and TiSA. In these
neootlatlons how iml)ortant is it for the countries eno-aed to reach aoTeement on

b b

cross-border data flow principles?

It is very important for each of the negotiations mentioned above to commit

governments to strong rules; and those rules must be binding, enforceable and with
limited non-conforming measures in order for the agreements to be effective. The

Chamber would add the negotiation with China over a bilateral investment treaty to

the list of negotiations where the interests of preserving cross-border data flows must

be appropriately addressed. It is difficult to imagine how any of these negotiations

could equip American business to be competitive in a digital age without these

provisions.

a. Are there examples in other trade agreements that the U.S. can look to for
guidance in this process?

A number of trade agreements have acknowledged the significance of cross-
border data transfers to the global economy as a fundamental tenet of the

agreement. For example, Article 14.5 of the U.S.-Panama Trade Promotion

Agreement highlights the importance of helping small and medium-sized
enterprises “overcome obstacles” that impede their participation in electronic
commerce and maintaining “cross-border data flows of information as an
essential element in fostering a vibrant environment for electronic commerce.”

Similarly, Article 15.8 of the United States-Korea Free Trade Agreement

(KORUS) recognizes “the importance of the free flow of information in

facilitating trade” and pushes the parties to the agreement to “refrain from
imposing or maintaining unnecessary barriers to electronic information flows
across borders.”



IIo\Vever,theseagreeilwntsarelackingbecauseti-iccufliflutnwntsarcmerely

aslmiti()nal.\X/ith()utbindingandenlorceablelanguageourtradingpartners

areft-cetodisregardanydataflO\VSlanguage.

‘IheKORUSagreementalsohasmorespecificlanguageinthefinancial
serviceschapter,butSouthKoreaisinterpretingthelanguageextremely

narrowlyandnotprovidingproperallowancesregardingthetransferringand

processingofdata.Moreover,theKORUSlanguageislimitedtoonechapter.

Movingforward,tradenegotiatorsneedtoadvanceconcretecommitments,

andcross—borderdataflowprovisionsmustapplytoallsectors.

b.Iunderstandover3000companiesrelyontheIJ.S.-E.U.Safeharbor

Irameworktotransferdatabetweenthetradezones.Ilowimportantisa

functioningSafeIlarborFrame\vorktoyourmembers?

AfunctioningV.5.-EUSafe1-larborisextremelyimportanttothesecompanies

andtheirclientswhenconductingbusinessesacrosstheAtlantic.Companies

frommanysectorsandsizesrelyonthisdatatransfermechanismtoconduct

bothroutineoperationalfunctionsandtointeractwithclientswhileabidingby
trusted,well-establisheddataprotectionmethods.Awell-functioningU.S-EU

SafeIlarborisnotonlycriticalbilaterally,butalsocanserveasamodeldata

transfermechanismforothertradingpartners.

WhileweareencouragedbythediscussionsbetweentheU.S.andEU

regulators,webelieveitisimportantthatproposedrevisionstotheframework
betailoredinresponsetoidentified,actualproblems.Policymakersmustavoid

temptationstoraisehypotheticalsorconcernsunrelatedtocommercialuseof

data.Ifnot,theviabilityoftheU.S.-EUSafeHarborasadatatransfer

mechanismwillbeinjeopardy.


